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Qpi nion by Quinn, Adm nistrative Trademark Judge:
An application was filed by 3522806 Canada Inc. to

regi ster the mark shown bel ow

‘'viale &
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for “entertainnment in the nature of theater productions.”?!

The trademark exam ning attorney refused registration
under Sections 1, 2 and 45 of the Trademark Act on the
ground that the mark is the title of a single creative work
and, accordingly, is unregistrable.

When the refusal was nade final, applicant appeal ed.
Applicant and the exam ning attorney filed briefs.

Al t hough applicant initially requested an oral hearing, the
request subsequently was wi t hdrawn.

Applicant asserts, in urging that the refusal be
reversed, that the mark “is used to designate each
i ncarnation of performance in conjunction with other
distinct factors of each performance such as venue, |ength
of performance, nedium and content, thereby conprising the
uni fying identifying brand name for each distinct
performance anong the series.” (Brief, p. 2). Applicant
goes on to state that the mark “identifies a series of
evol ving, and each different, entertai nnment performances
emanating froma single identifiable source, rather than

nerely the re-showing of a single, identical perfornmance.”

1 Application Serial No. 76394362, filed April 10, 2002, all eging
first use anywhere and first use in comerce on July 21, 1999.
The application includes a statenent that “’Ualena is a
Hawai i an word that is the nane for a wind that blows on the
island of Maui and is also the nane for rains that fall on the

i sland of Maui.”
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(Brief, p. 3). As applicant’s schedul e shows, the show has
been staged as an entire production in a conventional
theater and, in addition, elsewhere as a production for a
radi o station, an awards cerenony, and sporting events.
According to applicant, “all are distinct in the types of
scenes, nusic, spoken word, choreography, stage action,
lighting and set design they contain” and that “each
performance is separate, different and being re-created and
re-staged, based on the venue and nedi um where it is
anticipated to be perforned.” (Brief, p. 3). Applicant
points out that “the performances at a golf tournanment or
at a National Geographic Society lecture, for exanple, are
not identical to the performance given at Maui Myth & Magic
Theatre, nor are they of ninety mnutes’ duration.” The
exam ni ng attorney, applicant argues, has “focused solely
on one of Applicant’s series of performances but has

i gnored the evidence submtted of other conpanion
performances in the overall series of ULALENA theatrica
entertainnments.” (Brief, p. 4). Further, applicant
contends, while the mark is used to designate a series of
various theatrical performances, “it is coupled with
information that recites distinguishing factors of each
performance, such as where and when the particul ar

performance is to take place.” (Brief, p. 6). |In support
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of its position, applicant submtted a schedule of the
seven off-site performances of its production since the
first one in August, 2001.

The exam ning attorney maintains that the mark sought
to be registered is the title of a single theatrical
production. The exam ning attorney asserts that while the
cast, venue and show |l ength may vary, these facts do not
alter the fact that the mark identifies a particular show
about Hawaiian history, |legends and nusic. This case,
according to the exam ning attorney, falls squarely under
the hol ding of the decision in In re Posthuma, 45 USPQRd
2011 (TTAB 1998). In support of the refusal, the exam ning
attorney submtted materials retrieved fromthe |Internet
regardi ng applicant’s theatrical show perforned under the
name “U al ena.”

W find that the title of applicant’s live theater
production, ULALENA, is not a registrable service mark for
entertai nment services in the nature of theater
productions. The specinmen of record, together with the
I nternet evidence submtted by the exam ning attorney, nmake
it clear that ULALENA is the title of applicant’s theater
producti on.

The present case is simlar to the situation inIn re

Post huma, supra. In that case, the Board held that the
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proposed mark PHANTASM as the title of a live theater
production, was unregistrable for entertai nnent services in
the nature of live theater production. |In analyzing the
i ssue, the Board viewed the | anguage of In re Cooper, 254
F.2d 611, 117 USPQ 396 (CCPA 1958), regarding the
unregistrability of a book title, to be equally applicable
tothe title of a live theater production.

In the case of In re Posthuma, supra at 2013-14, the
Board stated the foll ow ng:

The gi st of one of applicant’s main
argunents is that plays are different
from books because of the theater’s

| i ve conponent, with each performance
differing due to the abilities of the
cast, stage crew, set designers,

nmusi cians and the |like. Applicant also
points out that its production has

evol ved through the years by the
addition of new el enments or the
rearrangenent of existing ones. W are
not persuaded by these argunents. W
recogni ze that the nature of live

t heater dictates that changes w |l

occur fromtine to tine in a stage
production. Nonethel ess, as appears to
be the case with applicant’s
production, the essential story of the
play remains, by and large, intact.

What ever the changes nade to this live
t heater production, it still remains a
single work. Thus, these often subtle
changes do not transformthe show into
a “series” of shows, thereby turning
the unregistrable title into a

regi strabl e service mark.
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Applicant’s main argunents herein are very simlar to
t he ones found unpersuasive in the earlier decision.
Applicant’s main brief contains no discussion of Inre
Post huma, but applicant, in the final paragraph of its
reply brief (pp. 2-3), attenpts to distinguish that case
fromthe present one as foll ows:

Only one incarnation of the ULALENA
series of performances occurs in a

t heater; only one incarnation of
ULALENA t akes the formof a full-

fl edged play. Applicant has submtted
incontrovertible evidence of a famly
of ULALENA performances, each of which
must necessarily vary greatly in their
types of scenes, nusic, spoken word,
chor eography, stage action, |ighting
and set design, given the variant

medi uns and venues. Each of those
eight (8) submtted forns of
performance are not nerely m nor
variations of a full-length play with
all the bells and whistles that
acconpany a performance in a new state-
of -the-art theater, rather they are

di stinct and di sparate forns of

per f or mances.

The record is devoid of any evidence show ng that the
proposed mark is being used for a series of different
productions. In point of fact, other than counsel’s
assertions, there is no evidence show ng that applicant’s
seven “off-site performances” shown on its schedule differ

in any respect fromthe original production. In any event,

that there may be variations of the production in terns of
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| ength of show, nusic, staging, etc. to better suit
particul ar venues and audi ences is not dispositive. As

poi nted out by the exam ning attorney, such things as the

| ength of a show and its staging are varied due to the many
vagaries inherent in live theater (including road shows of
a production).? In the present case, there apparently are
di fferent versions of the production because of the
constraints caused by different venues where it may be
shown, or by different tine constraints. The sinple fact
remains that ULALENA is the title of a single theater
production about Hawaiian cultures, traditions and history.
Al t hough the venue or length of performance may vary, each

production woul d be regarded by consuners as the sane.

2 W agree with the followi ng assessnment nmade by the exani ning

attorney (Brief, pp. 5-6):
The applicant posits that ULALENA is a
service mark because its content varies
somewhat, with different perforners in
di fferent venues performng the play for 75
to 90 mnutes. Just because circunstances
dictate that the show be briefer sometinmes,
this does not make the nanme of the show
function as a service mark. Since nost
venues differ, any show nust adapt to its
setting. The Maui Myth & Magic Theatre
(MVEMT) is probably ideally suited for
stagi ng the ULALENA show. O her places may
| ack uni que features of the MVBMI, and
therefore mandate that the play be nodified
to suit its surroundings. Thus, the
deci sion to shorten a show by del eting
certain acts or scenes to suit particular
audi ences or |locales may be made to
accommodat e such ci rcunst ances.
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We concl ude that ULALENA (stylized), as the title of a
single live theater production, is unregistable because it
does not function as a service nark.

Decision: The refusal to register is affirmed.



